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In the case now to be determined, the defendant, a sovereign
state, denies the obligation of a law enacted by the Legislature
of the Union, and the plaintiff, on his part, contests the valid-
ity of an act which has been passed by the Legislature of that
state. The Constitution of our country, in its most interesting
and vital parts, is to be considered; the conflicting powers of
the government of the Union and of its members, as marked
in that Constitution, are to be discussed; and an opinion
given, which may essentially influence the great operations of
the government. No tribunal can approach such a question
without a deep sense of its importance, and of the awful re-
sponsibility involved in its decision. But it must be decided
peacefully, or remain a source of hostile legislation, perhaps of
hostility of a still more serious nature; and if it is to be so de-
cided, by this tribunal alone can the decision be made. On the
Supreme Court of the United States has the Constitution of
our country devolved this important duty.

The first question made in the cause is, Has Congress power
to incorporate a Bank?

It has been truly said, that this can scarcely be considered as
an open question, entirely unprejudiced by the former pro-
ceedings of the nation respecting it. The principle now con-
tested was introduced at a very early period of our history, has
been recognized by many successive legislatures, and has been
acted upon by the judicial department, in cases of peculiar del-
icacy, as a law of undoubted obligation.

It will not be denied, that a bold and daring usurpationmight
be resisted, after an acquiescence still longer and more com-
plete than this. But it is conceived that a doubtful question,
one on which human reason may pause and the human judg-
ment be suspended, in the decision of which the great princi-
ples of liberty are not concerned, but the respective powers of
those who are equally the representatives of the people, to be
adjusted, if not put at rest by the practice of the government,
ought to receive a considerable impression from that practice.
An exposition of the Constitution, deliberately established by
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legislative acts, on the faith of which an immense property has
been advanced, ought not to be lightly disregarded.

The power now contested was exercised by the first Con-
gress elected under the present Constitution. The bill for in-
corporating the Bank of the United States did not steal upon
an unsuspecting legislature and pass unobserved. Its principle
was completely understood, and was opposed with equal zeal
and ability. After being resisted first in the fair and open field of
debate, and afterwards in the executive cabinet, with as much
persevering talent as any measure has ever experienced, and
being supported by arguments which convinced minds as pure
and as intelligent as this country can boast, it became a law.
The original act was permitted to expire, but a short experience
of the embarrassments to which the refusal to revive it exposed
the government, convinced those who were most prejudiced
against the measure of its necessity, and induced the passage of
the present law. It would require no ordinary share of intrepid-
ity to assert that a measure adopted under these circumstances
was a bold and plain usurpation, to which the Constitution
gave no countenance.

These observations belong to the cause; but they are not
made under the impression that, were the question entirely new,
the law would be found irreconcileable with the Constitution.

In discussing this question, the counsel for the State of
Maryland have deemed it of some importance in the construc-
tion of the Constitution, to consider that instrument not as
emanating from the people, but as the act of sovereign and in-
dependent states. The powers of the general government, it
has been said, are delegated by the states, who alone are truly
sovereign, and must be exercised in subordination to the states,
who alone possess supreme dominion.

It would be difficult to sustain this proposition. The Con-
vention which framed the Constitution was indeed elected by
the state legislatures. But the instrument, when it came from
their hands, was a mere proposal, without obligation, or pre-
tensions to it. It was reported to the then existing Congress of
the United States, with a request that it might “be submitted
to a Convention of Delegates, chosen in each state by the
people thereof, under the recommendation of its Legislature,
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for their assent and ratification.” This mode of proceeding was
adopted; and by the Convention, by Congress, and by the
State Legislatures, the instrument was submitted to the people.
They acted upon it in the only manner in which they can act
safely, effectively, and wisely on such a subject, by assembling
in Convention. It is true, they assembled in their several
states—and where else should they have assembled? No politi-
cal dreamer was ever wild enough to think of breaking down
the lines which separate states, and of compounding the Amer-
ican people into one common mass. Of consequence, when
they act they act in their states. But the measures they adopt
do not, on that account, cease to be the measures of the people
themselves, or become the measures of the state governments.

From these Conventions the Constitution derives its whole
authority. The government proceeds directly from the people;
is “ordained and established” in the name of the people; and is
declared to be ordained “in order to form amore perfect union,
establish justice, ensure domestic tranquility, and secure the
blessings of liberty to themselves and to their posterity.” The
assent of the states, in their sovereign capacity is implied in
calling a Convention, and thus submitting that instrument to
the people. But the people were at perfect liberty to accept or
reject it; and their act was final. It required not the affirmance,
and could not be negatived, by the state governments. The
Constitution, when thus adopted, was of complete obligation,
and bound the state sovereignties.

It has been said, that the people had already surrendered all
their powers to the state sovereignties, and had nothing more
to give. But surely the question whether they may resume and
modify the powers granted to government does not remain to
be settled in this country. Much more might the legitimacy of
the general government be doubted, had it been created by the
states. The powers delegated to the state sovereignties were to
be exercised by themselves, not by a distinct and independent
sovereignty, created by themselves. To the formation of a league
such as was the confederation, the state sovereignties were cer-
tainly competent. But when “in order to form a more perfect
union,” it was deemed necessary to change this alliance into an
effective government, possessing great and sovereign power
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and acting directly on the people, the necessity of referring it
to the people, and of deriving its powers directly from them,
was felt and acknowledged by all.

The government of the Union, then, whatever may be the
influence of this fact on the case, is, emphatically and truly, a
government of the people. In form and in substance it em-
anates from them. Its powers are granted by them, and are to
be exercised directly on them, and for their benefit.

This government is acknowledged by all to be one of enu-
merated powers. The principle that it can exercise only the
powers granted to it, would seem too apparent to have re-
quired to be enforced by all those arguments which its enlight-
ened friends, while it was depending before the people, found
it necessary to urge. That principle is now universally admitted.
But the question respecting the extent of the powers actually
granted, is perpetually arising, and will probably continue to
arise as long as our system shall exist.

In discussing these questions, the conflicting powers of the
general and state governments must be brought into view, and
the supremacy of their respective laws, when they are in oppo-
sition, must be settled.

If any one proposition could command the universal assent
of mankind, we might expect it would be this—that the gov-
ernment of the Union, though limited in its powers, is supreme
within its sphere of action. This would seem to result necessar-
ily from its nature. It is the government of all; its powers are
delegated by all; it represents all, and acts for all. Though any
one state may be willing to control its operations, no state is
willing to allow others to control them. The nation, on those
subjects on which it can act, must necessarily bind its compo-
nent parts. But this question is not left to mere reason: the
people have, in express terms, decided it, by saying, “this con-
stitution, and the laws of the United States, which shall be
made in pursuance thereof,” “shall be the supreme law of the
land,” and by requiring that the members of the state legisla-
tures, and the officers of the executive and judicial departments
of the states shall take the oath of fidelity to it.

The government of the United States, then, though limited
in its powers, is supreme; and its laws, when made in pursuance
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of the constitution, form the supreme law of the land, “any
thing in the constitution or laws of any state to the contrary
notwithstanding.”

Among the enumerated powers, we do not find that of es-
tablishing a bank or creating a corporation. But there is no
phrase in the instrument which, like the articles of confedera-
tion, excludes incidental or implied powers; and requires that
every thing granted shall be expressly and minutely described.
Even the 10th amendment, which was framed for the purpose
of quieting the excessive jealousies which had been excited,
omits the word “expressly,” and declares only that the powers
“not delegated to the United States, nor prohibited to the
states, are reserved to the states or to the people”; thus leaving
the question, whether the particular power which may become
the subject of contest has been delegated to the one govern-
ment, or prohibited to the other, to depend on a fair construc-
tion of the whole instrument. The men who drew and adopted
this amendment had experienced the embarrassments resulting
from the insertion of this word in the articles of confederation,
and probably omitted it to avoid those embarrassments. A
constitution, to contain an accurate detail of all the subdivi-
sions of which its great powers will admit, and of all the means
by which they may be carried into execution, would partake of
the prolixity of a legal code, and could scarcely be embraced by
the humanmind. It would probably never be understood by the
public. Its nature, therefore, requires that only its great out-
lines should be marked, its important objects designated, and
theminor ingredients which compose those objects be deduced
from the nature of the objects themselves. That this idea was
entertained by the framers of the American constitution, is not
only to be inferred from the nature of the instrument, but
from the language. Why else were some of the limitations,
found in the ninth section of the 1st article, introduced? It is
also, in some degree, warranted by their having omitted to use
any restrictive term which might prevent its receiving a fair and
just interpretation. In considering this question, then, we must
never forget that it is a constitution we are expounding.

Although, among the enumerated powers of government,
we do not find the word “bank” or “corporation,” we find the
great powers to lay and collect taxes, to borrow money, to reg-
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